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Air Pollution Control (Ocean Going Vessels)
(Fuel at Berth) Regulation

(Made by the Secretary for the Environment under section 43 of the
Air Pollution Control Ordinance (Cap. 311) after consultation
with the Advisory Council on the Environment)

1. Commencement

This Regulation comes into operation on 1 July 2015.

2. Interpretation
(1) In this Regulation—

agent (fXFEN), in relation to a vessel, means a person acting in
Hong Kong as an agent for the owner of the vessel;

arrival (£]%), in relation to a vessel, means the moment when
the vessel is first securely moored or anchored at a berth;

berth (IA17) means a place in the waters of Hong Kong at
which a vessel is not underway;

berthing period (f5-11#[H), in relation to a vessel, means the
period between the arrival and departure of the vessel;

compliant fuel (G HIFIAEL) means—
(a) low sulphur marine fuel;
(b) liquefied natural gas; or

(c) any other fuel approved by the Authority under
section 11(1);

departure (BH}), in relation to a vessel, means the moment
when the vessel is untied from its berth;
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exempted call (EF71575E), in relation to a vessel, means the
period during which the vessel remains in the waters of
Hong Kong if the vessel intends to rely on an exemption
under section 6(1) at any time within that period;

fuel switch operation to compliant fuel (% Ff 5 HIASIAEHIERVE)
means an operation to change the fuel used by a vessel
from non-compliant fuel to compliant fuel;

fuel switch operation to non-compliant fuel (1% /A5 HIA& LR
(451E) means an operation to change the fuel used by a
vessel from compliant fuel to non-compliant fuel;

low sulphur marine fuel (X515 7KL means marine fuel with
sulphur content not exceeding 0.5% by weight;

marine fuel (1%KL means a petroleum-derived liquid fuel
used, or intended for use, in a vessel;

master (Jii{%) has the meaning given by section 2 of the
Shipping and Port Control Ordinance (Cap. 313);

non-compliant fuel (N5 HIF&AKH) means any fuel other than
compliant fuel;

owner (A N), in relation to a vessel, means—
(a) the bareboat charterer of the vessel;
(b) the manager of the vessel; or
(c) the following person—

(1) if the vessel is owned by a state and operated by
a person registered in that state as the operator
of the vessel—that person; or

(i) in a case not falling within subparagraph (i)—
any person registered as the owner of the vessel

or, if no person is registered as the owner of the
vessel, any person who owns the vessel;



Air Pollution Control (Ocean Going Vessels) (Fuel at Berth) Regulation

L.N. 51 of 2015
Section 3 B519

prohibition period (25| #AH]), in relation to a vessel, means the
berthing period of the vessel excluding—

(a) the first hour of the berthing period; and
(b) the last hour of the berthing period;

specified machinery (Y8WIHIK), in relation to a vessel, means
the following machinery of the vessel—

(a) the main engine (except when it is used for the
propulsion of the vessel);

(b) the auxiliary engine;
(c) the boiler; and
(d) the generator;

vessel (M%) has the meaning given by section 2 of the
Shipping and Port Control Ordinance (Cap. 313).

(2) For the purposes of this Regulation—

(a) a fuel switch operation to compliant fuel is completed
when the fuel pipes leading to all of the specified
machinery of the vessel are filled only with compliant
fuel; and

(b) a fuel switch operation to non-compliant fuel
commences when a fuel pipe leading to any of the
specified machinery of the vessel begins to be filled
with non-compliant fuel.

3. Application

(1) Subject to subsections (2) and (3), this Regulation applies
to—

(a) a vessel that holds an accepted Convention certificate;

(b) a vessel that holds a certificate, other than an
accepted Convention certificate, that—
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(1) 1is issued by a government authority of the
Mainland; and
(i) permits the vessel to sail along the coast of the
Mainland; and
(c) a vessel that—
(1) 1is of 500 gross tonnage or over; and
(1) holds a certificate, other than an accepted
Convention certificate or a certificate referred to
in paragraph (b), issued by a government
authority of a place outside Hong Kong.
(2) This Regulation does not apply to—
(a) a vessel plying exclusively within river trade limits; or
(b) a warship or any other vessel on military service.
(3) This Regulation also does not apply to a vessel during the

period that the vessel remains in the waters of Hong
Kong—

(a)
(b)

if the vessel is not moored or anchored at any berth
during that period; or

if—

(1) the vessel enters those waters solely for one or
more of the following purposes—
(A) reducing risks to the safety of the vessel;
(B) sheltering from stress of weather;
(C) landing a sick or injured person;

(i) the owner or the master of the vessel has
notified the Director of Marine of the purpose
referred to in subparagraph (i) before the vessel
enters those waters; and
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(iii)) the vessel does not carry any compliant fuel
when it enters those waters.

(4) In this section—
accepted Convention certificate (FE587] /A #178H15) means a
certificate in the form prescribed by the International

Convention for the Safety of Life at Sea, 1974 as amended
from time to time;

Mainland (JN#)) means any part of China other than Hong
Kong, Macao and Taiwan;

river trade limits (NTfTFR) has the meaning given by section
2 of the Shipping and Port Control Ordinance (Cap. 313).

4. Use of non-compliant fuel prohibited

(1) During the prohibition period, a vessel must not use non-
compliant fuel for combustion purposes for operating any
of the specified machinery.

(2) If subsection (1) is contravened, the owner and the master
of the vessel each commits an offence.

(3) A person who commits an offence under subsection (2) is
liable on conviction to a fine of $200,000 and to
imprisonment for 6 months.

5. Defences to offence under section 4
(1) If a person is charged with an offence under section
42—
(a) it is a defence for the person to prove—
(1) that at the time of the contravention there was a
document containing the procedures for

conducting fuel switch operations to compliant
fuel on board the vessel;
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(ii)

(iif)

(iv)

that at the time of the contravention the vessel
was conducting a fuel switch operation to
compliant fuel (relevant operation),

that after the arrival of the vessel, the person
had taken all practicable measures in accordance
with those procedures to complete the relevant
operation as soon as possible; and

that it was not reasonably practicable to
complete the relevant operation within 1 hour;
or

(b) it is a defence for the person to prove—

(1)

(ii)

(iif)

(iv)

that due to an unexpected event beyond the
person’s control the departure of the vessel was
delayed from the expected time of departure to
a later time (actual time of departure);

that the event occurred within 1 hour before the
expected time of departure;

that the time of the contravention fell within the
period beginning at 1 hour before the expected
time of departure and ending at 1 hour before
the actual time of departure; and

that the particulars referred to in subsection (2)
were recorded in a log book of the vessel as
soon as practicable after the delay occurred.

(2) The particulars are—

)

(a) the expected date and time of departure of the vessel;

and

(b) a description of the event referred to in subsection
(D(®)).

In addition, it is a defence for a person charged with an

offence under section 4(2) to prove—



Air Pollution Control (Ocean Going Vessels) (Fuel at Berth) Regulation

Section 6

L.N. 51 of 2015
B527

(a)

(b)

©

that the person—

(1)
(ii)

exercised all due diligence to prevent the
contravention of section 4(1); but

was misled by the supplier of the marine fuel
used by the vessel at the time of the
contravention as to the sulphur content of the
marine fuel;

that the person—

(1)

(ii)

exercised all due diligence, from the beginning
of the vessel’s voyage to Hong Kong until the
time of the contravention, to obtain low sulphur
marine fuel intended for use in the vessel after
the arrival of the vessel in Hong Kong; but

failed to obtain such fuel; or

that the vessel was in an emergency situation that did
not permit it to comply with section 4(1) at the time
of the contravention.

(4) In this section—

time of the contravention (EIFF[H]) means the time when
section 4(1) is contravened.

Exemptions

(1) The Authority may exempt a vessel from the application
of section 4(1) if satisfied—

(a)

(b)

that the vessel uses technology that can achieve the
reduction of emission of sulphur dioxide during a
prohibition period at least as effectively as the use of
low sulphur marine fuel during that period; or

that compliance with section 4(1) will pose a risk to
the safety of the vessel.
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)
3)

“4)

)
(6)

An exemption may be granted subject to any conditions
the Authority thinks fit.

The breach of a condition renders the exemption invalid
during the continuance of the breach.

Under subsection (1)(a), the Authority may—
(a) grant an exemption for a period of 3 years; and

(b) renew an exemption, each time for a period of
3 years.

Under subsection (1)(b), the Authority may grant an
exemption that is valid for 1 exempted call.

The Authority may, by notice in writing to the owner, the
master or the agent of a vessel, revoke an exemption
granted for the vessel if the Authority has reasonable
grounds to believe that—

(a) a condition of the exemption has been breached; or

(b) any information or document provided to the
Authority in support of the application for the
exemption is false or misleading in a material
particular.

7. Application for exemption

(1)

2)

The owner, the master or the agent of a vessel may apply
to the Authority for an exemption under section 6(1) for
the vessel.

The application—

(a) must be in writing and in the form specified by the
Authority; and

(b) must be accompanied by the documents specified in
the form.
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3)

(4)

)

(6)

(7)

(1)

The Authority may require the applicant to provide any
further information or documents that the Authority
considers necessary for determining the application.

For an exemption under section 6(1)(a)—

(a) the application must be made at least 14 days before
the date on which the vessel is intended to enter the
waters of Hong Kong for the first exempted call in
relation to the exemption; and

(b) an application for renewal must be made not earlier
than 3 months before, and not later than 14 days
before, the date on which the exemption expires.

For an exemption under section 6(1)(b), the application
must be made at least 14 days before the date on which
the vessel is intended to enter the waters of Hong Kong
for the exempted call in relation to the exemption.

The Authority must notify the applicant in writing of—
(a) the grant or renewal of an exemption; or
(b) the refusal to grant or renew an exemption.

A person who provides any information or document that
is false or misleading in a material particular in an
application under this section commits an offence and is
liable on conviction to a fine at level 5 and to
imprisonment for 3 months.

Record in log book

The following particulars in respect of a vessel must be
recorded in a log book of the vessel in accordance with
subsection (2)—

(a) the date and time of arrival;

(b) the date and time of departure;
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)

3)

(4)

(c) the date and time when any fuel switch operation to
compliant fuel is completed;

(d) the date and time when any fuel switch operation to
non-compliant fuel commences.

The particulars must be recorded as soon as practicable
after the occurrence to which the particulars relate.

If, without reasonable excuse, subsection (1) is
contravened, the owner and the master of the vessel each
commits an offence.

A person who commits an offence under subsection (3) is
liable on conviction to a fine at level 5 and to
imprisonment for 3 months.

9. Keeping of documents

(1)

2)

)

(4)

The bunker delivery note that relates to any marine fuel
delivered to a vessel must be kept on board the vessel and
be readily available for inspection at all reasonable times
for a period of 3 years after the day on which the marine
fuel is delivered.

The log book of a vessel in which any particulars referred
to in section 5(2) are recorded must be kept on board the
vessel and be readily available for inspection at all
reasonable times for a period of 3 years after the day on
which the particulars are recorded.

The log book of a vessel in which any particulars are
recorded under section 8(1) must be kept on board the
vessel and be readily available for inspection at all
reasonable times for a period of 3 years after the day on
which the particulars are recorded.

If, without reasonable excuse, subsection (1), (2) or (3) is
contravened, the owner and the master of the vessel each
commits an offence.
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(5) A person who commits an offence under subsection (4) is
liable on conviction to a fine at level 5 and to
imprisonment for 3 months.
10. Authority may request copies of documents

11.

(1)

)

)

(4)

The Authority may, by notice in writing, require the owner
or the master of a vessel to submit to the Authority,
within the time specified in the notice, a copy of any
document that is required to be kept under section 9(1), (2)
or (3).

A person who without reasonable excuse fails to comply
with a notice under subsection (1) issued to the person
commits an offence.

A person who in purported compliance with a notice
under subsection (1) submits a copy that contains
information that is false or misleading in a material
particular commits an offence.

A person who commits an offence under subsection (2) or
(3) i1s liable on conviction to a fine at level 5 and to
imprisonment for 3 months.

Approval of fuel as compliant fuel

(1)

2)

For the purposes of paragraph (c¢) of the definition of
compliant fuel in section 2(1), the Authority may approve
any fuel if satisfied that its use can achieve the reduction
of emission of sulphur dioxide at least as effectively as the
use of low sulphur marine fuel.

The Authority must publish in the Gazette a notice of an
approval.
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12. Determination of sulphur content of marine fuel

For the purposes of this Regulation, the sulphur content of
marine fuel must be determined in accordance with the test
method set out in the document EN ISO 14596:2007:
“Petroleum products—Determination of sulfur content—
Wavelength-dispersive  X-ray fluorescence spectrometry”
published by the European Committee for Standardization.

WONG Kam-sing
Secretary for the Environment

6 March 2015
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Explanatory Note

The main object of this Regulation is to prohibit the use of
certain fuels by vessels while they are at berth. It also provides
for the requirement to keep records and documents in respect
of the vessels.

2. Section 1 provides for the commencement of the Regulation.

3. Section 2 contains definitions, including—

(a) compliant fuel—defined as marine fuel with sulphur
content not exceeding 0.5% by weight, liquefied
natural gas or any other fuel approved by the air
pollution control authority (Authority); and

(b) non-compliant fuel—defined as fuel that is not
compliant fuel.

4, Section 3 sets out the vessels to which the Regulation applies
and those to which it does not apply. Briefly, it applies to
vessels that hold the certificates specified in that section (except
those plying exclusively within river trade limits), which are
generally ocean going vessels. The Regulation does not apply
to—

(a) warships or other vessels on military service;
(b) vessels that do not arrive at any berth; or

(c) wvessels entering the waters of Hong Kong solely for
certain purposes.
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10.

11.

Section 4 prohibits the use of non-compliant fuel by a vessel to
operate its machinery during the period that the vessel is at
berth, excluding the first hour and the last hour. This allows
the vessel to carry out a fuel switch operation, which means
switching from using non-compliant fuel to compliant fuel (in
the first hour), or from using compliant fuel to non-compliant
fuel (in the last hour). If the prohibition is contravened, the
owner and the master of the vessel each commits an offence.

Section 5 contains defences to the offence under section 4.

Section 6 empowers the Authority to exempt a vessel from the
prohibition on using non-compliant fuel and also to revoke the
exemption. Section 7 explains how to apply for an exemption
and makes it an offence to provide false or misleading
information or document in an application.

Section 8 requires certain particulars to be recorded in a log
book of a vessel. Those particulars relate to the arrival and
departure of the vessel and fuel switch operations.

Section 9 requires certain documents to be kept on board a
vessel. Section 10 empowers the Authority to require the
submission of copies of those documents and makes it an
offence to submit false or misleading copies.

Section 11 empowers the Authority to approve fuel as
compliant fuel.

Section 12 provides for the test method for determining the
sulphur content of marine fuel.
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